STATE OF FLORI DA
Dl VI SI ON OF ADM NI STRATI VE HEARI NGS

Rl CHARD E. ROBERTS,
Petiti oner,

VS. Case No. 97-5890

DEPARTMENT OF BUSI NESS AND

PROFESSI ONAL REGULATI ON,

ELECTRI CAL CONTRACTORS

LI CENSI NG BOARD,

Respondent .

N N N N N N N N N N N N N

RECOMMVENDED CORDER

Robert E. Meale, Adm nistrative Law Judge of the Division
of Adm nistrative Hearings, conducted the final hearing by
vi deoconference in Tallahassee, Florida, on February 10, 1998.
Petitioner, Petitioner's attorney, Petitioner's wtness, and
the court reporter participated by videoconference in Fort
Myers, Florida. Respondent and Respondent's attorney
partici pated by videoconference in Tall ahassee.

APPEARANCES

For Petitioner: J. Mchael Hussey, Attorney
Post O fice Box 540
Fort Myers, Florida 33902-0540

For Respondent: WIlliam M Wodyard
Assi st ant Ceneral Counsel
Departnent of Business and
Pr of essi onal Regul ati on
1940 North Monroe Street
Tal | ahassee, Florida 32399



STATEMENT OF THE | SSUE

The issue is whether Petitioner is entitled to a passing
score on his exam nation for electrical outdoor sign specialty
certification.

PRELI M NARY STATEMENT

By undated letter, Petitioner demanded a hearing to
chal  enge the scoring of the certified outdoor sign
exam nation on July 17, 1997. In the letter, Petitioner
all eged that the test inproperly covered material outside of
his specialty of outdoor signs.

At the hearing, Petitioner called one wtness and offered
into evidence no exhibits. Respondent called two w tnesses
and offered into evidence nine exhibits. One exhibit was
admtted as Admi nistrative Law Judge Exhibit 1. Al exhibits
were adm tted.

The court reporter filed the transcript on March 10,
1998.

FI NDI NGS OF FACT

1. Petitioner has been in the outdoor sign business
since 1975 when he began as a sign painter. A short tine
after entering the business, he becane involved in the
construction of electrical signs.

2. Petitioner is the president of a conpany that earns

$700, 000 annually fromthe construction and installation of



el ectrical signs. The conpany is licensed, and its qualifier
is a general contractor.

3. Petitioner has never been a |licensed el ectrical
contractor, nor has he ever worked as an el ectrical
j our neyman.

4. On July 17, 1997, Petitioner took the electrical
out door sign examnation for the fourth time, and, for the
fourth time, he failed the exam He earned a 67, and 75 is
t he m ni nrum passi ng score.

5. After receiving his grade for the July 1997 test,
Petitioner protested questions 3, 4, 14, 24, 42, 51, 60, 61
72, 96, 97, 98, 99, and 100 as related to unlimted el ectrical
contracting or alarmcontracting, rather than outdoor sign
el ectrical contracting. Wth | eave of the Adm nistrative Law
Judge, Petitioner added at the hearing several other questions
to his challenge: 18, 25, 32, 33, 35, 44, 50, 53, 55, 57, 68,
and 70.

6. At the hearing, Petitioner conceded that certain
questions applied to electrical sign contracting. These
guestions were 14, 35, 44, 51, 53, and 55. These questions
clearly apply to electrical sign contracting.

7. At the hearing, Petitioner conceded that several
guestions were related to electrical sign contracting, but not
exclusively to electrical sign contracting. These questions

were 25, 32, 33, 42, 50, 57, 60, 68, and 70. These questions



apply to electrical sign contracting and possibly to general
el ectrical contracting as well.

8. The renmmining questions are 3, 4, 18, 24, 61, 72, 96,
97, 98, 99, and 100 are, |like the questions discussed in the
precedi ng two paragraphs, applicable to electrical sign
contracting. Like all the challenged questions, except for
gquestion 42, these questions involve subject matter that is
wi thin the scope of the work authorized by the specialty
certificate that Petitioner seeks. As to the concrete that is
t he subject of question 42, sone working know edge of this
aspect of the construction industry is needed to fulfill one's
obligations to the custoner.

CONCLUSI ONS OF LAW

9. The Division of Adm nistrative Hearings has
jurisdiction over the subject matter. Section 120.57(1),
Florida Statutes. (Al references to Sections are to Florida
Statutes. All references to Rules are to the Florida
Adm ni strative Code.)

10. The burden of proof is on Petitioner, as the

applicant. Departnent of Transportation v. J. W C. Conpany,

Inc., 396 So. 2d 778 (Fla. 1st DCA 1981).

11. To prevail, Petitioner must show that Respondent
arbitrarily or capriciously denied himcredit on the
chal | enged questions through a grading process devoid of |ogic

or reason, or that Respondent arbitrarily or capriciously



graded these questions. See, e.g., Harac v. Departnent of

Prof essi onal Regul ation, 484 So. 2d 1333 (Fla. 3d DCA 1986).

It would be sufficient, for instance, to show that Respondent
was testing subjects outside the scope of the subject
certificate.
32. Rule 61G5-6.002 provides:
The certification exam nations for those
persons desiring to be licensed as
certified specialty electrical contractors
pursuant to Rule 61G6-7.001 shall consi st
of the sanme areas of conpetency and be
graded in the sane nmanner as the
certification exam nation, except that the
technical portion of the specialty
el ectrical contractor certification
exam nations shall relate only to the
particul ar specialty in which
certification is desired.

13. Interpreted literally, Rule 61G5-6.002 restricts
specialty exam nations to the specialty, so that electrica
si gn exam nations may not contain any questions concerning
electricity generally unless they apply directly to electrical
signs. However, this reading mght prevent testing an
applicant in areas in which he would be certified to work if
he or she passes the exam

14. The better interpretation of this rule is that it
means that the technical portion of the exam may not contain
material that relates only to other specialties and not to the
specialty being tested--in this case, electrical signs. Under
this reading of the rule, a question is valid even if it does

not relate exclusively to the specialty that is the subject of



the test, as long as the question bears in some way on the
specialty that is the subject of the test.

15. In this case, all of the challenged questions are
within the scope of the specialty of electrical sign
contracting. All questions except question 42 involve
activities covered by the specialty certificate sought by
Petitioner. Question 42 validly inquires into a general
matter involving the concrete industry, with which a nodest
level of famliarity would be helpful in the electrical sign
contractor's work.

RECOMVENDATI ON

It is

ORDERED t hat Respondent dism ss Petitioner's challenge to
the July 1997 el ectrical outdoor sign exam nation.

DONE AND ENTERED this 22nd day of April, 1998, in

Tal | ahassee, Leon County, Florida.

ROBERT E. MEALE

Adm ni strative Law Judge

Di vi sion of Adm nistrative Hearings
The DeSot o Buil di ng

1230 Apal achee Par kway

Tal | ahassee, Florida 32399-3060
(850) 488-9675 SUNCOM 278- 9675
Fax Filing (850) 921-6847

Filed with the Cerk of the
Di vision of Adm nistrative Hearings
this 22nd day of April, 1998.



COPI ES FURNI SHED

J. M chael Hussey, Attorney
Post O fice Box 540
Fort Myers, Florida 33902-0540

Wlliam M Wodyard

Assi st ant General Counsel

Departnent of Busi ness and
Pr of essi onal Regul ati on

1940 North Monroe Street

Tal | ahassee, Florida 32399

Lynda L. Goodgane, General Counse
O fice of the General Counse
Departnent of Business and

Pr of essi onal Regul ati on
1940 North Monroe Street
Tal | ahassee, Florida 32399-0792
Ila Jones, Executive Director
Board of Enpl oyee Leasi ng Conpani es
Departnent of Business and

Pr of essi onal Regul ati on
1940 North Monroe Street
Tal | ahassee, Florida 32399-0792

NOTI CE OF RIGHT TO SUBM T EXCEPTI ONS

Al parties have the right to submt witten exceptions within
15 days fromthe date of this recormended order. Any
exceptions to this recomended order nust be filed wth the
agency that will issue the final order in this case.



